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Docket No. 94 Civ. 1074 (JSM) 



MEMORANDUM OF LAW IN SUPPORT OF DEFENDANTS' 

MOTION TO DISMISS FOR FAILURE TO STATE A CLAIM 
OR. IN THE ALTERNATIVE. FOR SUMMARY JUDGMENT 

Defendants Random House, Inc. ("Random House") , The 
New York Times Company (incorrectly sued herein as The New York 
Times Company, Inc.) ("The New York Times"), and Gerald Posner 
("Posner") submit this Memorandum of Law in support of their 
motion pursuant to Rules 12(b)(6) and 56 of the Federal Rules 
of Civil Procedure for an Order dismissing the complaint filed 
by plaintiff (the "Complaint") with prejudice, or in the 
alternative, granting summary judgment,* on the ground that 



This motion is styled as a motion for summary judgment as 
well as a motion to dismiss in view of the supporting 
Affirmation of Victor A. Kovner (the "Kovner Aff.") which 
is submitted for the sole purpose of including in the 
record copies of the following published, uncontested 
documents: Case Closed , selected published reviews and 
articles about Case Closed , and relevant excerpts of the 
boolt High Treason, co-authored by plaintiff Robert J. 
Groden. Copies of these documents are annexed as Exhibits 
A - C to the Kovner Aff. 



it fails to state a cause of action upon which relief may be 

* 

granted. 



PRELIMINARY STATEMENT 

This action focuses on an advertisement announcing the 
publication by Random House of Case Closed , a new book 
analyzing the assassination of President John F. Kennedy 
written by writer/lawyer Gerald Posner (the "Book"). The Book 
concludes that the Warren Commission correctly found that Lee 
Harvey Oswald acted alone in assassinating President Kennedy 
and painstakingly debunks the arguments of conspiracy theorists 
such as lawyer Mark Lane, former prosecutor Jim Garrison, 
plaintiff Robert J. Groden ("Groden") and others who for years 
have espoused views to the contrary. The advertisement at 
issue here, which appeared in The New York Times , summarizes 
the Book's central theme — "ONE MAN. ONE GUN. ONE INESCAPABLE 
CONCLUSION" — and, echoing the Book's anti-conspiracy 
conclusion, asserts that six leading conspiracy theorists whose 
views are examined in the book are "GUILTY OF MISLEADING THE 
AMERICAN PUBLIC." The advertisement attributes a quote to each 
of the six conspiracy theorists and includes the corresponding 
date of each quotation. 

Objecting to the advertisement's inclusion of him as 
one of the leading conspiracy theorists whose views Posner 



A copy of the Complaint is annexed as Exhibit D to the 
Kovner Aff. 
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challenges, Groden brings this action under Sections 50 and 51 
of the New York Civil Rights Law (the "Statute") and Section 
43(a) of the Lanham Act. Groden's wide-ranging allegations in 
support of his claim under Sections 50 and 51 ignore the fact 
that the advertisement falls within two well-established 
exceptions to liability under the Statute and thus fails to 
state a cause of action. First, the advertisement, which 
merely highlights the salient conclusions of the Book, is 
protected, as a matter of law, as an incidental use of 
plaintiff's name and image appropriate to illustrate the nature 
and content of the Book. Second, the challenged language of 
the advertisement — which, like the Book, deals with an issue 
of paramount public importance and interest, namely, the 
Kennedy assassination — is protected under the 
"newsworthiness" exception to the Statute. 

Plaintiff's Lanham Act claims represent an even more 
tortured attempt to find some semblance of a cause of action. 
Groden's claims of false attribution and misrepresentation 
based on the advertisement's use of an exact quote from his own 
published, copyrighted book is patently absurd. Also baseless 
is his claim that the Lanham Act may be used where the First 
Amendment will not tread, namely, to proscribe an 
advertisement's accurate summary of the Book's conclusion that 
the arguments of the Kennedy assassination conspiracy theorists 
are flawed and misleading. Equally untenable is his claim that 
the advertisement falsely implies his endorsement of Case 
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Closed — a claim obviously undercut by his own allegations 
that the advertisement maligns him. His further, wholly 
inconsistent, claim that the advertisement falsely implies his 
endorsement of the views of the other conspiracy theorists 
featured is negated by even the most cursory reading. In fact, 
the advertisement makes clear that the only thing that the 
featured conspiracy theorists have in common is their 
disagreement with the Warren Commission's conclusion that 
Oswald acted alone and, as is illustrated by the selected 
quotations which appear in the advertisement, their 
disagreement with each other could not be more obvious. 

Finally, plaintiff's claim that the advertisement imputes to 
him criminal characteristics and accuses him of moral turpitude 
and a host of other sins is simply ludicrous. 

What plaintiff does not assert, based either on the 
Book or the advertisement, is a libel claim. Accordingly, the 
truth of the book's contents and conclusion, and the 
advertisement's accurate summation of this conclusion — that 
the conspiracy theorists are "guilty of misleading the American 
public" — is not at issue here. Because the truth of the 
statement (or indeed any of the conclusions of Case C losed) is 
irrelevant to claims based upon mere use of name or likeness in 
an advertisement and for damage to trademark rights, no issue 
of fact as to truth can arise which would preclude the grant of 
defendants ' motion . 
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Despite Groden's attempts at creative pleading^ the 
Complaint states no viable cause of action. Instead, it 
represents a thinly veiled attempt to stifle the perfectly 
accurate summary of the Book's conclusions which, while perhaps 
not to Groden's liking, nevertheless represent a material 
contribution to the public debate on the Kennedy 
assassination. Accordingly, the Complaint must be dismissed in 
its entirety. 

STATEMENT OF FACTS 

A. The Book 

On the thirtieth anniversary of the assassination of 
President Kennedy, Random House published Case Closed , a book 
that, through painstaking review and analysis of the available 
evidence, challenges the numerous conspiracy theories about the 
Kennedy assassination.^ Based on new interviews, previously 
confidential government files and state-of-the-art scientific 
and computer enhancements of film and evidence, as well as a 
detailed examination of Oswald's life and personality, the Book 
concludes that Oswald acted alone, without the assistance of 
the CIA, KGB, Fidel Castro, the Mafia, or any other 
"co-conspirator. ” 



* A copy of Case Closed is annexed as Exhibit A to the Kovner 
Aff . 
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